
STA'IE OF RIDE JSIAND 1\ND ~ PI1INIT\TICNS 
IEPARIMENl' OF mvIRCIlMENrAL Ml\Nl\GEHENl' 
Ar.KINIS'IDATIV ADJUDICATICN DIVISICN 

rn RE: Robert Votolato 
Application No. 89-0848F 

DECISION AND ORDER 

'!his matter came before the Administrative Adjudication Hearing 

Officer as an a~ from the Deparbnent of Environmental Management's 

denial of Applicant's request to alter a freshwater wetlarxi. Robert A. 

Votolato, owner of the property has sought approval to construct a 

stonTMater detention basin e!'lCalp3SSing 22,400 square feet (.51 acres) of 

statutory defined freshwater wetlarxi. 

'Illese modification consist of cleaning, excavation, filling, grading 

arxi drain installation within an area subject to storm fl=age. 'Illis 

wetlarxi is located in the Western Cranston IOOustrial Park, West 

Plainfield Pike, Assessor's Plat 36, Lot 4, 15, 44 arxi 57, Cranston, 

Rhode Islarxi. 

'Ille purpose of the proposed alteration is to construct a detention 

basin that will serve the industrial park arxi replace a detention basin 

which currently exists 220 feet from the wetlarxi. 

Patricia K. Rocha represented the applicant arxi Michael Marran 

appeared as C'.ounsel for the Division of Grourrlwater arxi Freshwater 

Wetlands. 

A pre-hearing conference was held on October 1, 1990. D.lring the 

prehearing, applicant arxi the deparbnent were granted the right, subject 
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to the Hearing Officer ruling on relevancy to call further witnesses in 

their respective case-in-chief arrl in rebuttal. '!he parties agreed to 

enter joint exhibits 1-9 which were narked arrl entered as full exhibits. 

ACC&I1plete list of exhibits is as follCMS: 

Jornr EXHIBITS 

JTl. 

JT2. 

JT3. 

JT4. 

J'l'S. 

JT6. 

Fonnal Application to Alter a Freshwater Wetlarrl. SUhnitted 
to the Department on 0ct:00er 30,' 1989. (1 page) • 

Evaluation of Application for Permission to Alter Freshwater 
Wetlarrls by Dmiel M. KcMal dated June 29, 1990. (12 pages). 

site Plan Entitled ''Western Cranston In::lustrial Park 
SUbdivision-West Plainfield Pike, Assessor's Plat 36; Lots 
4,15,44,47," received by the Department on March 22,1990. 
Official PUblic Notice, signed by Brian C. Tefft, dated March 
29, 1990. (2 pages). 

Denial of Application, letter dated July 11, 1990. (4 pages) . 

Letter requesting Hearing on Denial, signed by Patricia K. 
Rocha, dated July 20, 1990. (Also envelope arrl check 
attached). (4 pages). 

JT7. Notice of Administrative Hearing arrl Pre-Hearing Conference, 
dated September 11, 1990. (4 pages). 

JT8. a.rrriculum Vitae, Dmiel KcMal. 

JT9. a.rrriculum Vitae, Brian C. Tefft. 

Applicant had the follCMing 12 exhibits narked for identification: 

APPLICANl' EXHIBITS 

10 a - k, 11 a - n, 12 a - g arrl 13 - 21. 

10. Department of Envirornrental ManagelOOl1t (DEM) file with respect 
to Application No. 89-0848F. 
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a. Letter to Mr. Dean Albro, JJeplty Clrief, Division of 
G:roorrlwater an::l. Freshwater Wetlan:is, Rhode Islan::l. 
Depart:Irent of Envirornnental Manageroont fran James M. 
Schissler, P.E., Senior staff Engineer, John P. caito 
Corporation re: Fonnal Application SUbnissions of 
DoctIIrentation. (2 pages) • 

b. Engineerin;J Review Sheet. (2 pages) • 

c Freshwater Wetlan:is Review Sheet. (2 pages) • 

d. Letter to Robert A. votolato, dated February 27, 1990 
re:SUbnission of site Plan. ,(2 pages) • 

e. Letter to Brian Tefft fran George H. Gifford, III of the 
John P. caito Corporation, dated March 15, 1990 re: 
Response to February 27, 1990 letter. 

f. status Sheet re: SUhnission of Plans. 

g Letter of Transmittal Cover Sheet re: site Plans. 

h. status Sheet re: Plans suhnitted an::l. file ready for notice 
of public hearin;J. 

i. certificate of Notice sent to abuttin;J property ooners, 
dated March 29, 1990. 

j • status Sheet re: Cbjections (none), dated May 15, 1990. 

k. status Sheet re: File to supervisor for decision, dated 
June 26, 1990. 

11. OEM file on Application No. 89-03670. 
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a. Preliminary Detennination Application, dated May 10, 1989. 

b. Freshwater Wetlan:is Review Sheet, dated August 30, 1989. 
(2 pages). 

c Drainage Report for Western Cranston Industrial Park 
SUbdivision-West by John P. caito Corporation, received 
September 1, 1989. (53 pages). 

d. Engineerin;J Review Sheet, dated September 1, 1989. 

e. Letter to Robert A. Votolato fran Freshwater Wetlan:is 
Section, dated September 5, 1989 re: Application 
teclmioally incatq:>lete with Deficiency Checklist Attached. 
(3 pages). 
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f. Letter to Cannine Aspirino, Division of Groun:lwater an:1 
Freshwater Wetlarxls, Rhode Islan:1 Department of 
Environmental Management fran James M. Schissler, P.E., 
Senior staff En;Jineer, John P. caito CCl}:poration, dated 
Sept:eIOOer 8, 1989 re: three copies of revised plans an:1 
installation of drainage manhole 3 to prevent oil from 
enterirq the detention base. 

g. status Sheet, dated September 12, 1989 re: Response to 
En;Jineerirq Deficiency. 

h. Freshwater Wetlarxls Review Sheet, dated SeptenIDer 13, 
1989. (2 pages). 

i. Record of Telefhone Discussions, dated October 17, 1989. 

j. En;Jineerirq Review Sheet, dated october 126 1989. 

k. Letter to Dean Albro, Deputy Chief, Rhode Islan:1 Deparbnent 
of Envirornnental Management from George H. Gifford, III of 
John P. caito Corporation, dated october 27, 1989 re: 
Response to Telefhone Deficiency received from Dan Kmial. 

1. status Sheet, dated Oct:d:ler 30, 1989 re: Response to 
Biological Deficiency. 

11\. Freshwater Wetlarxls Review Sheet, dated December 8, 1989. 
(3 pages). 

n. Letter to Robert A. Votolato from Brian C. Tefft, 
SUpeJ:Visor for 1q:plications, Freshwater sections, 
Sept:eIOOer 20, 1989 re: 1q:proval of 1q:plication. 

dated 
(4 pages) • 

12. OEM file on 1q:plication No. 89-01200. 
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a. Letter to Dean Albro, Deputy Chief, Division of Groun:l.water 
an:1 Freshwater Wetlarxls, Rhode Islan:1 Deparbrent of 
Envirornnental Management from Shaun M. McBurney, 
Ian:'lscapejSite Planner, dated February 16, 1989 re: 
Submission of suwort Documentation concerning 1q:plication 
for Wetlarxls Detennination. 

b. Biological Inspection Report, dated April 26, 1989. (2 
pages) • 

c. Letter to Robert A. Votolato from Brian C. Tefft, 
SUpeJ:Visor for 1q:plications, Freshwater Wetlarxls Section, 
dated May 8, 1989 re: notification of presence of 
freshwater wetlarxls on property. 
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13. 

14. 

15. 

16. 

17. 

18. 

d. 

e. 

f. 

g. 

Letter to MidJael Annal::umrocl, Rhode Islarxl. Deparbnent of 
Environmental Management fran James M. Schissler, Senior 
staff Engineer, John P. Caito Col:pOration, dated May 11, 
1989 re: Enclosure of Documentation for review arxl. 
awroval. (2 pages). 

Letter to Dean Albro, Division of Groundwater arxl. 
Freshwater Wetlands, Rhode Islarxl. Deparbnent of 
Environmental Management from James M. Schissler, Senior 
staff Engineer, John P. Caito Col:pOration, dated May 21, 
1989 re: enclosure of acklitional documentation concernin:J 
awlication 89-01200. (3 pages). 

Letter to Rd:>ert A. Votolato fran Brian Tefft, SUpervisor 
for Applications for Freshwater Wetlands Section, dated 
October 6, 1989 re: notification of presence of freshwater 
wetlands on property. (2 pages). 

Letter to Dean Albro, Deputy Chief, Division of Groundwater 
arxl. Freshwater Wetlands, fran James M. Schissler, P.E. 
Senior staff Engineer, John P. Caito Corporation, dated 
November 8, 1989 re: Documentations suhnitted urrler formal 
application No. 89-04580. (3 pages). 

April 18, 1990 correspondence from OEM re: UIe Order of Approval 
No. 893 with order attached. (5 pages). 

Resumes of John Meyer, John Caito arxl. George Gifford. (4 pages). 

Relevant US.F & WS National Wetlarxl. Inventory MapS (public 
document) • 

Relevant FEMA flcxxl hazard mapS (public document) • 

Relevant hydrology & water resources map (public document) • 

Relevant surface arxl. groundwater quality data (public document) • 

19. Relevant aquafilm mapS (public document) • 

20. Relevant surficial geology (public document). 

21. Relevant bedrock geology (public document). 

All other exhibits were introduced durin:J the hearin:J. 'ilie applicant 

offered applicant's 11 arxl. 13 previously marked for identification, as 

full exhibits which were admitted without oojection. A blue line print 
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of the site marked 1Ij;plicant 3A am 1Ij;plicant exhibits B-D was also 

admitted as full without objection. 

'!he department proffered no further exhibits. 

Several stip.llations of fact were made by the parties at the Pre­

hearing Conference. 

STIruIATIONS OF FAcr 

1. '!he Applicant filed all necessaxy dOClllrel1ts am paid all 
necessazy fees to be properly before the Hearing Officer in the 
above-referenced matter. 

2. '!he fonnal application, No. 89-0848F was filed with the 
Deparbnent on October 30, 1989. 

3. '!he site plan subject to this hearing was received by the 
Deparbnent on March 22, 1990, Entitled ''Western Cranston 
Industrial Park SUb:livision-west Plainfield Pike, Assessor's 
Plat 36; lots 4, 15, 44, 47," etc. 

4 • '!he site plan was sent out to p.ililic notice on March 29, 1990, 
conurencing a forty-five (45) day notice period which en:led May 
13, 1990. 

5. '!he Deparbnent received no p.ililic comments during the p.ililic 
comment period. 

6. '!he Deparbnent denied this application on July 11, 1990. 

7. '!he Applicant filed a timely request for an adjudiCatory hearing 
on July 20, 1990 (within ten (10) days of service of denial). 

8. Robert A. Votolato is the CM1er of the property in question, 
City of Cranston Assessor's Plat 36, lots 4, 15, 44 am 47. 

An adjudicatory hearing concerning this application was conducted on 

Monday October 15, 1990 at the state House, Roan 35, Smith street, 

Providence, Rhode Islam, on October 18, 1990, am on November 19, 1990 

at the Administration B.lilding, One capitol Hill, Providence, Rhode 
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Island. No trerobers of the p.lblic atten:led the hearin;J and no o:mrent 

letters objectin:J or SI.II;POrtin:] the proposed project were received. 

To enable the Hearin;J Officer to better un::'lerstand the testilrony 

adduced at the hearin;J, a view by the Hearin;J Officer and the parties was 

taken on Octdber 18, 1990. 

'!his hearin;J Was conducted ~ to the Administrative Procedures 

Act (R.I.G.L. 42-35 et. ~.) and the Mministrative Rules of Practice 

and Procedures of the Administrative Mjudication Division of the 

Department of Etwironmental Management adopted July 1990. 

'!he applicant has the burden of proof by prepoooerance of the 

evidence p.rrsuant to § 11. 02 of the Freshwater Wetlan::ls Rules and 

Regulations. 

At the onset of the hearin;J, Mr. Marran presented several motions to 

quash or modify subpoenas issued by applicant's attorney to Brian Tefft 

and Daniel Kowal. Prior to a:rgurnents on these motions an. agreement was 

reached by the parties. '!he DEM attorney agreed to withdraw his 

objection to Mr. Tefft's testifyin;J as an adverse witness and Ms. Rocha 

agreed not to elicit any expert testilrony from this witness on direct 

examination. 

'!he objections to Mr. ~l's testilrony were deemed moot by the 

Hearin;J Officer since he was never called by the applicant as a witness. 

In his case-in-chief, applicant presented 4 witnesses. Jolm caito, 

an engineer, stipulated to by DEM as an expert in civil engineerin;J with 

a specialty in stotnMater management (transc.1 p. 16). Jolm Meyer, 

Director of Etwironmental Sciences for Etwironmental Scientific 
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Corporation stip.1lated as an expert biologist with specialization in 

water quality (transc.2 p.2) an:l. wetlan:l. inpact assessment (transc.2 

p.16). Brian Tefft, OEM Freshwater Wetlan:l. Division Supervisor, was 

calloo as an adverse witness an:l. stip.1lated by the state as an expert 

wetlan:l.-wildlife biologist qualifioo to do wetlan:l. inpact assessments 

(transc.1 p.104) an:l. Scott Hobson, a biologist for Envirol1It'lmtal 

Scientific Corporation was also stip.1lated by the parties as an expert in 

wetlands wildlife biology (transc.3 p.7). 

'Ihe department calloo 2 witnesses: biologists Daniel Kowal an:l. Brian 

Tefft. Mr. Kowal was qualifioo as a biologist with expertise in wetlan:l. 

assessment (transc.1 p.57). 

Prior to the presentation of Scott Hobson, counsel for the DepartJoont 

sought to bar applicant's biologist fran testifying. Mr. Marran pointed 

out that Mr. Hobson had not been listOO as a witness in applicant's 

pre-hearing discovery an:l. was to testify concerning the results of a 

''WET'' (Wetlan:l. Evaluation Technique) analysis which had not been made 

available to the state. 'Ihe departJoont's attorney further requested Mr. 

Meyer's testimony not include any discussion of a ''WET'' analysis. 

Discovery rules are an att:enpt to ensure both parties review the 

fullest possible presentation of facts before trial state v. Corcoran 457 

A2d 1350 (1982). After questioning of both counsel by the Hearing 

Officer, it was apparent that Ms. Rocha had infonned Mr. Marran of Mr. 

Hobson's existence an:l. testimony the day she discoverOO this 

information. Both attorneys had previously acknowledged at the 

pre-hearing conference that there might be a need to call further 
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witnesses. 'lhe Hearing' Officer firrls there was no deliberate a~ by 

applicant's counsel to mislead or delay the discovery process. 

Discovery is an :inq:>ortant aspect of the hearing' process ard cx:xnplete 

discovery is essential to a fair hearing', however, refusing' to aHoo a 

party to call a witness is a drastic sanction state v. Co=ran. supra, 

state v. Coelho 454 A2d 241 (1982). To cure any prejudice to the state, 

the Hearing' Officer ordered applicant to provide a written SlIITUl'al:)' of Mr. 

Hobson's testirrony ard all documentary evidence to the deparbnent, within 

2 days ard to ensure the state sufficient tiJoo to review this 

information, continued the hearing' to October 29, 1990. (transc.2 

p.44). After reviewing' Mr. Votolato's dis=very the deparbnent requested 

a further continuance to November 19, 1990, which was granted by the 

Hearing' Officer without objection from the applicant. 

CUring' the hearing', Ms. Rocha atteJTpted to establish that the 

department's denial precludes Mr. Votolato from any beneficial use of his 

property (transc.2 p.45). It is axianatic that state government may 

prohibit uses of private lard to ensure the health, safety ard welfare of 

its citizens. 'lhe issue if the denial by OEM constitutes a constructive 

taki.n:J of Mr. Votolato's property can not be resolved by this tribunal. 

'lhe Hearing' Officer is constrained to review this appeal a=rding' to the 

factors raised within the denial letter ard the testirrony addressed on 

those issues. No final detenni.nation is made at this stage of the 

proceeding's, therefore the issue of a "taking" is not ripe for review ard 

will not be addressed further in this opinion. Williamsom Planning' 

commission v. Hamilton Bank 473U8 172 (1984). 
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'!he factors in this aweal to be determined by the Hearin:; Officer 

are as follCMS: 

1. Whether the proposed alterations will cause unnecessary ard/or 
un:iesirable destruction of freshwater wetlan::ls as described by 
§ 5.03 (c) (7) of the Rules and Regulations GoVernin:; the 
Enforcement of the Rhode Island Freshwater Wetlan::ls Act. 

2. Whether the proposed project will result in loss, encroachment 
and pennanent alteration of wetland-wildlife habitat (22,400 ± 
square feet) (0.51 acres) associated with the subject wetlan::ls 
area. 

3. Whether the subject proposal will cause un:iesirable reduction of 
the wildlife habitat values provided by this wetland. 

4. Whether the proposed project will reduce the value of a 
''Valuable'' wetland-recreational environment (§ 7.06 (b» and 
will reduce and negatively impact the aesthetic and natural 
character of the un:ieveloped wetland and adjacent areas which 
seJ:Ve as buffer zone. 

5. Whether the proposed alterations are inconsistent with the best 
public interest and public policy stated in § 2-1-18 and 2-1-19 
of the Rhode Island Freshwater Wetlan::ls Act and § 1.00 of the 
Rules and Regulations GoVerninJ the Enforcement of the Act. 

6. Whether the alternatives to the project identified by the 
Department are reasonable and practical and will result in 
substantial reduction of the anticipated impacts from this 
proposal on the wetland. 

HEARING SUMMARY 

Among the Division's basis for denial of the awlication was the 

firxling that this site constitutes a valuable wetland-recreational 

environment pursuant to § 7.60 (b) of the Wetland Rules. '!hat section 

states: 

''Valuable recreational envirornnent shall mean a relatively 
natural or un:ieveloped area which, in its natural state, is 
capable of supportin:; recreation by the general public." 

An ecological field study of the site was con:iucted by the DEM's 

biologist Daniel KmIal on June 29, 1990. (JT.2). In his biological 
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inspection report arrl reiterated durirq testim:my, Mr. Kcmal fourxi this 

wetlarrl to be capable of suwortin;J recreation bi the general p,lblic 

(transc.2 p.59) arrl emnnerated the activities that could be perfonned 

there includirq bird watching, nature study arrl education. 

Mr. Hobson, awlicant's ~ biologist agreed that several 

recreational activities outlined in Mr. Kcmal's report are viable 

recreational uses of this wetlarrl (transc.3. p.36). '!he developer argues 

hCMever that many of the activities presently associated with this 

wetlarrl will be available after constnlction of the new detention basin 

therefore no impact on recreational enjoyment exits. '!his position 

mis=nstnles the deparboont's regulations. "capable of suwortirq 

recreation" must be :read in context of the entire definition. When:read 

as a whole, § 706 clearly means recreational uses within the wetlarrl as 

it presently exists. 

Applicant's next argument that this site is not in a natural state 

because it exists within an i.rrlustrial park is equally without merit. 

'!here is uncontroverted testilrony that the entire 22,400 square feet of 

natural wetlarrl will be destroyed. 

'!he Hearirq Officer believes any actual or potential recreational 

uses delineated by the department must be :reasonable arrl practical uses 

within the wetlarrl. Reviewirq the biological inspection report (JT.2) 

arrl the site plan (JT.3) it is not unreasonable for the Division to hold 

this area has recreational value. 

Applicant offered neither witnesses or testimony to dissuade the 

Hearirq Officer that this site has no :realistic prospect for p,lblic 
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recreational enjoyment. In fact a oonsensus exists all'Orq all biologists 

that this site can support recreational functions. I fiIrl as a fact this 

site is a valuable recreational wetlarrl. 

In light of the above detennination I fiIrl this wetlarrl has high 

aesthetic arrl open space value. Recreational environment is 

interconnected to wildlife habitat (transc.1 p.92). If the wildlife 

habitat is el:iminated activities such asbirdwatching arrl nature study 

are no lorqer available to the general public (transc.1 p.73). In this 

case the alterations proposed by the developer will obliterate the 

wetlarrl arrl the primal:y reasons for usirq the site will be tenninated. 

Mr. KcMal's evaluation did not fiIrl this area to be a valuable 

wildlife habitat as defined in § 7.06 of the Rules arrl Regulations 

Governirq the Enforcement of the Freshwater Wetlarrls but did determine 

this project will cause an undesirable reduction of the wildlife values 

provided by the wetlarrl. 

To counter the Department's position, awlicant's biologist Scott 

Hobson perfonred a wetlarrl evaluation known as the ''WET'' technique. 'Ihis 

technique is developed for use by the US Arrrrj Corp of erqineers. 'lbe WEI' 

analysis is a computer program that assigns a probability ratirq of high, 

mcx1erate or low to the results of the significance, effectiveness arrl 

opportunity of performing 14 different wetlarrl functions arrl values. 

(transc.3 p.22). Mr. Hobson concluded, based upon the WET analysis, 

there would be no adverse reduction in the value of wildlife habitat 

(transc.3 p.35). 

'lbe record discloses that under cross-examination, Mr. Hobson 
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conceded the WEI' technical manual irdicates this n-ethod is used primarily 

for corxfuct:in;J initial rapid assessment of wetlaOOs' functions an:'! values 

(transc.3 p.40). He also admitted the WEI' analysis does not make 

evaluations for certain types of wildlife, inclu1ing fur-bearers, game 

mammals, an:'! reptiles. 'lhese categories of wildlife are =nly found 

in wetlaOOs an:'! were specifically noted by Mr. KcMal in his evaluation as 

actual or potential species to be found on this site. (transc.1 p.71). 

(JT.5 p.4). Furthermore, of the 42 possible evaluations for social 

significance, effectiveness, an:'! opportunity, the WEI' technique did not 

evaluate 18 out of the 42 possible categories (transc.3 p.46). 

Mr. Tefft testified in rebuttal regarding the WEI' analysis. In his 

opinion this technique was inappropriately used as the basis for 

analyzing this site. 

"Its use is primarily as one part of a decision-making process. No 
evaluation technique is n-eant to be an cubitrator or final cubitrator 
of distXXtes. It's only one little cog in the overall decision-making 
process. '!hat's the use of it, an:'! in WEI"s case it's n-eant to 
highlight for regulators' or planners' decision makers the 
probability that a wetlan:'! or a series of wetlaOOs that might be 
ranked would even perform a particular function. Once you knc:M the 
function is there, then the evaluation n-ethod is somewhat limited in 
value". (transc.3 p. 68) . 

'lhe Hearing Officer ascertained fran Mr. Hobson that the Will' 

technique is only used to evaluate wetlaOOs. 'lherefore, the biologist's 

CXlI1parison of the existing wetlan:'! to the proposed detention basin 

appeared lncon;JrUOUS to the Hearing Officer. When questioned on this 

point Mr. Hobson explained that his calculations asstIl1'e the Ian:'! was 

replaced with wetlan:'! plantings reccmnerrled by his carq:>any an:'! had a 

water regime conducive to wetlan:'! vegetation (transc. 3 p.61-63). Taking 

0079L 



(' 

( 

Page 14 
ROOert Votolato 

as a fact that the detention basin will assilnilate opt:llmnn wetland 

conditions is not a valid a.ssurcq;>tion. Relyin:J on conditions that do not 

exist and may never exist is not accepted by the Hearin:J Officer as a 

credible analysis. 

AWlicant attributed a great significance to the fact the Department 

did no nurrerical testin:J to shc:M this project ~d reduce wildlife 

habitat (transc.1 p. 91). 'lhe Golet Analysis usually enployed by the 

Agen:::.y to nurrerically evaluate a wetland was not conducted on this site 

because the area was too srrall to apply the m:xlel. Empirical data is not 

:i1l1perative if the denial is based on discernible criteria. In the 

instant case, DEM biologist Daniel KcMal perfonned an ecological survey, 

reviewed existin:J plant and animal caumunities, assessed wildlife habitat 

and wetland wildlife suitability, studied the soil, reviewed aerial 

Fhotos and conducted several site visits. 

Brian Tefft, Mr. KcMal's supexvisor, reviewed his findings and after 

conductin:J his = analysis and site visits, presented his findings to an 

interdisciplinary DEM team which made a final detennination that the 

elimination of the wetland ~d inpact the wetland-wildlife habitat 

(transc.3 p.83). 

'lhe Hearin:J Officer rejects applicant's final argument that an 

elimination of the wetland is not a reduction of a wildlife habitat and 

therefore does not fall within the regulations. 

After reviewin:J all the evidence on this issue, including the 

expertise and experience of the witnesses presented, the Hearin:J Officer 

has given greater weight to the department witnesses and finds the 
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awlicant has not met his burden of shCMjn;J that this project will not 

cause a undesirable reduction of the wetlan:! habitat values provided by 

this wetlan:!. 

'lhe freshwater rules an:! regulations (§ 5.03 (c» pennits the 

Director to deny an awlication if the proposed project is ran:1om, 

unnecessary or undesirable. 'lhe department deene:l. the existjn;J 

stoJ:llMater basin located 220 ft from the wetlan:! to be a preferable an:! 

practical alternative to this project an:! for that reason found the 

proposed project to be unnecessary an:! undesirable. 

'lhis basin was approved by OEM in 1989 an:! is not within a wetlan:! or 

adjacent to the wetlan:! complex. Dlrjn;J the hearjn;J, this basin is 

referred to as the "temporcu:y" basin. Applicant wisheS to fill this Ian:! 

for developnent an:! constJ:uct a "pennanent" detention basin within the 

biological wetlan:!. To mitigate the loss of this wetlan:!, applicant 

proposes a plantjn;J scheme in an:! around the new basin of indigenous 

wetlan:! plants which are expected to assimilate conditions previously 

existjn;J in the wetlan:!. In the alternative the developer suggests 

leavjn;J the temporcu:y detention basin an:! filljn;J the wetlan:! area for 

construction use (transc.1 p.33). 

To justify replacjn;J the temporcu:y basin with a new "pennanent" basin 

in the wetlan:! area, applicant has embarked on a novel defense strategy. 

Mr. Votolato suggests that the wetlan:! soil is dryjn;J out resultjn;J in 

the area seeking to function as a statutorily defined wetlan:!. In 

support of this contention, the applicant presented testilrony from 

engineer John Caito, President of John P. Caito Associates. Mr. Caito 
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stated that prior to the construction of the temporary basin stontMater 

flCM clisc::ilarged into the area of the prqJOSed pennanent basin an:l. ncM 

that flCM is intercepted by the road system an:l. short circuits the 

wetlan:l. area (transc.l p.1l6). 

He further testified that the un:l.e.rgrourx:l injection control system 

(UIC) J;Ut into place by a neighboring business deprives the proposed 

project site of surface waterflCM (transc.l p.l?). Based upon these 

observations, Mr. caito concluded that less surface water is flowing into 

the wetlan:l. (transc.l p.28). 

On cross-examination by the state, Mr. caito was questioned about 

grourd water in the wetlan:l.. TestiIrony revealed that applicant's 

engineer had never assessed possible un:l.e.rgrourx:l water emissions an:l. that 

he was unaware if any un:l.ergrourrl water feeds into the wetlan:l. (transc.l 

p.3l). When the deparbnent reviewed the application for construction of 

the temporary basin it detennined that no streams led into the area, the 

site was contained shrub an:l. tree vegetation which absorbs water an:l. that 

some stontMater runoff percolated into the grourd. As a result of this 

analysis DEM came to the conclusion that there were no direct channels to 

the wetlan:l. to be clisturbed an:l. that stontMater which fell on the site 

p~eveloprent would, most likely, never have reached the wetlan:l. 

(transc.l p.118). 

Brian Tefft was part of the DEM review team which approved the 

temporary basin. In his expert opinion he believes that the discharge 

fran the temporary stontMater basin would not dry out or disturb the 

character of the wetlan:l. (transc.l p.1l8). 
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Mr. John Meyer, awlicant's lead biologist testified =nsistently 

with Mr. caito. He stated that in his cpinion the installations of the 

tenp:>rru:y detention basin has resulted in a =nsiderable decrease in 

surface water flCM (transc.2 p.34) am that he expects this deficit to 

cause a replacement into biological wetlam of ooligate wetlam species 

towards llKlre facultative type species (transc.2 p.34). s=tt Hd:>son also 

testified on this issue am his cpinion mirrored Mr. Meyer's testillKlny. 

He believes the changes in hydrology could lCMer the water table 

(transc.3 p.37). Both experts spoke in tenus of possibilities, not 

certainty or even expectation. I find their cpinion on this issue to be 

mere speculation. 

'lhe evidence presented by the deparboont =ntradicts applicant' s 

assertions. Brian Tefft visited the area on two separate occasions am 

saw no signs of wetlam deterioration (transc.1 p.1l2). Mr. Kooal 

observed standin;1 water, soil salination, birds, mammals, diverse 

species, trees am shrubs during all four of his four site visits 

(transc.1 p. 98 & 112). 

After reviewing the application am visiting the site, Mr. Tefft 

found the area to be a viable wetlam habitat, that supports a diverse 

flora of specific species of plants (transc. p.1l8). 

It should be noted that these visits which depict a thriving wetlands 

were Irade approximately 15 =ths after the installation of the tenp:>rru:y 

detention basin. 

Assurn.in:1 in arguendo applicant's hypothesis that the wetlam is dYing 

is =rrect he has failed to produce any evidence indicating that the 
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wetlarrl is not presently suworting wetlarrl vegetation arrl wildlife arrl 

when, if ever, the wetlard will cease to function. 

'!he rurrors concerning the demise of the wetlarrl are greatly 

exaggerated. '!here is sinply no evidence that this wetlard is not viable 

or will not continue to function in the future as a statutorily defined 

wetlard. 

Evidence from all sources includin;J app;J.icant's expert en;Jineer 

concluded that the presently existing basin is adequate for the needs of 

the area, sufficient to attenuate stonnflow ard meets all city 

regulations arrl ordinances (transc. p.35, 76, 109). 

In fact, Mr. caito carrlidly explained, in response to questioning by 

the Hearing Officer, that the only reason for this proposal to replace 

the tenporarY basin with a permanent basin in the area of the wetlard is 

in order to ~in, fill, ard develop the area of the tenporarY basin for 

other p.u:poses (transc.l p.35). 

'!his proposed "pennanent" basin will serve no purpose other than as a 

substitute for the alreacly-existing tenporarY basin, which applicant 

intends to fill ard develop resulting in the unnecessary destruction of a 

valuable living wetlarrl. 

'!he Hearing Officer further finds the existing tenporarY basin is a 

practical arrl reasonable alternative to the obliteration of the natural 

wetlarrl. 

After reviewing the public policies set forth in R.I.G.L. § 2-1-18 

ard 2-1-19 arrl embodied in J.M. Mills v Director of Natural Resources 116 

RI 54, 352 A2d 661 (1976), I find this project which will result in the 
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permanent alteration of 22,400 square feet of wetlard wildlife habitat is 

not in the best interest of the p.lblic ard is contrary to the legislative 

intent of preserving freshwater wetlan:is. 

In this matter, awlicant has failed to prove, by a preporrlerance of 

the evidence, that the Division erred in any of its conclusions reached 

in denying the awlication. 
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After carefu1IY,reviewin;J all the testimony, emibits presented, arrl 

assessin:J the credibility of each witness, the Hearin:J Officer makes the 

follCMin:J specific f~ of fact arrl conclusions of law: 

FINDINGS OF FAcr 

1. Notice of the public hearin:J for this application (89-0848F) was 
published in the Providence Joomal on September 20 arrl 27, 1990 
arrl in the Beacon Ccmrunications, Inc. on September 20 arrl 27, 
1990. 

2. Pre-hearin:J conference was held on October 1, 1990 at the 
Administration Building, One capitol Hill, Providence, Rhode 
Islarrl. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

0079L 

A pre-hearin:J conference record was issued on October 2, 1990 
arrl made a part of the file. 

A public hearin:J on this Application was held on October 15, 
1990 at the state House, Rocm 35, Smith street, Providence arrl 
on October 18, 1990 arrl November 19, 1990, at the Administration 
Buildin:J, One capitol Hill, Providence, Rhode Islarrl. 

A view of the site was taken on October 18, 1990. 

A formal application to alter the wetlarrl was sul:rnitted to DEM 
by the applicant on October 30, 1989. 

No public conunents were received within 45 days of the issuance 
of the public notice. 

DEM denied applicant's request to modify the wetlarrl on July 11, 
1990. 

Applicant made a timely request for an appeal. 

All stenograIiler notes were received by the hearin:J officer on 
December 5, 1990. 

Merrorarrla were sul:rnitted by both parties on Decernber 14, 1990. 

'!he applicant bears the burden of proof by preporoerance of the 
evidence under § 11. 02 of the Rules arrl Regulations Governin:J 
the Enforcerrent of Freshwater Wetlands. 



" , 

( 

( ! 

Page 21 
ROOert Votolato 

13. An q;p:>rbmity for p.lblic c::anment was provided at the hearing; 
No p.lblic c::anment was offered. 

14. 'Ibis parcel is privately CMned by ROOert A. Votolato. 

15. Alterations sooght by the awlicant is construction of a 
concrete detention basin within a jurisdictional defined wetlarrl. 

16. O:ll1struction of this proposed alteration will :impact 22,400 
square. feet (.51 acres) of total wetlarrl area. 

17. OEM biologist corrlucted an ecological field study arrl evaluation 
of the area on June 29, 1990. 

18. '!his site is capable of SUJ;pJrting recreational activities. 

19. '!he wetlarrl is a valuable recreational habitat as defined in 
Freshwater Wetlands Rules arrl Regulations § 7.06. 

20. AJ;plicant's mcdification of this wetlarrl will reduce the value 
of a valuable wetlarrl - recreational eIWirorunent. 

21. '!he proposal will reduce arrl negatively :impact the aesthetic arrl 
natural character of the biological wetlarrl. 

22. '!his area is not a valuable wildlife habitat as defined in 
§ 7.06 of the Rules arrl Regulations governing the Freshwater 
Wetlands. 

23. Construction of the proposed alterations will caUse urx'Iesirable 
reduction of the wildlife habitat value provided by this wetlarrl. 

24. AJ;plicant corrlucted a Wetlarrl Evaluation Technique (WEr). '!he 
''WErr''' technique is a catq:>Uter program developed for use by the 
Army Corp of Engineers to evaluate various wetlarrl functions. 

25. '!he ''WErr''' technique is designed to corrluct a rapid assessment of 
wetlarrl functions. . 

26. '!he ''WEI''' technique evaluates wetlands. 

27. ''WErr''' is one part of a decision making process. 

28. '!he ''WEr'' technique ~ison of a wetlarrl arrl basin was not a 
credible analysis. 

29. An existing detention basin is located approximately 220 feet 
from the subject wetlarrl. 

30. 'Ibis detention basin sufficiently services the area arrl can 
function on as a perm:ment basin. 
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31. '!he ex.isti.n3' basin is a reasonable alternative to the project 
proposed by the applicant. 

32. Proposed alterations by the applicant will cause destruction of 
a naturally oocurring wetlarrl. 

33. '!hat the project is not consistent with the legislative intent 
in R.I.G.L. 2-1-18 arrl 2-1-19. 

34. '!hat the project will not presel:Ve the integrity of the wetlarrl. 

35. '!he project is not in the best interest of the public as 
outlined in R.I.G.L. 2-1-19. 

CXlNCIDSIONS OF lAW 

1. '!he public hearing was held at the state House, Room 35, Smith 

street, Providence, Rhode Islarrl, a location reasonably convenient to the 

site of the proposed alteration arrl was in catqJliance with the statutory 

requirements regarding the locus of the hearing stated on R.I.G.L. 2-1-22 

arrl 42-35-90 arrl § 11.00 of the Rules arrl Regulations Governing the 

Enforcement of Freshwater Wetlarrls. 

2. PUblication of the Notice of Hearing was in substantial catqJli­

ance with R.I.G.L. 2-1-22(b). '!his statute requires that publication of 

the Notice of Hearing be in a newspaper of statewide circulation arrl in a 

local newspaper. 

3. '!hat this matter is properly before the 1\dministrative Adjudi­

cation hearing offioer as required by R.I.G.L. 42-17-1, 42-17-7.2. 

4. '!hat OEM filed a tilnely denial letter of applicant's request to 

alter a Freshwater Wetlarrl on July 11, 1990. 

5. '!hat applicant filed an appropriate arrl tilnely request for 

hearing arrl paid all necessary fees on July 20, 1990. 
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6. 'lbat the area in question is a wetlan:! p,mruant to R.I.G.L. 

2-1-20. 

7. Pursuant to § 11. 02 of the Rules an:! Regulations Gavemin;}' the 

Enforcement of the Freshwater WetlaIrls Act ("Act"), adopted June, 1981, 

as amerrled, the AWlicant bore the bw:den of proof that the subject 

proposal is not inconsistent with the Freshwater WetlaIrls Act an:! the 

Regulations adopted thereun:ier. 

8. 'Ibis wetlan:! is a valuable recreational envirornnent pursuant to 

section 7.06 (b) of the Rules an:! Regulations govemin;}' Rhode Islan:! 

Freshwater WetlaIrls Act. 

9. 'Ibis project will reduce the value of a valuable wetlan:! 

recreational envirornnent an:! will reduce an:! negatively inpact the 

aesthetic an:! natural character of the un:ieveloped wetlan:!. 

10. 'Ibis proposal will cause un:iesirable reduction of the wildlife 

habitat provided by the wetlan:!. 

11. '!he proposed project will result in loss, encroachment an:! 

permanent alteration of wetlan:!-wildlife habitat (22,400 square feet) 

(0.51 acres) associated with the subject wetlaIrls area. 

12. A reasonable an:! practical alternative exists to this project 

which would eliminate any damaging !rodification to the subject wetlan:!. 

13 • AWroval of this application will cause ran:ian, unnecessary, 

an:ljor un:iesirable disturbance or destruction of freshwater wetlaIrls 

p,mruant to § 5.03 (c) of the Rules an:! Regulations Gavemin;}' the 

Enforcement of the Freshwater Wetlands Act. 

14. '!he proposed alteration is inconsistent with the public intent 
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am public policy as stated in R.I.G.L. § 2-1-18 am 2-1-19 am § 1.00 of 

the Rules am Regulations Governing the Enforcement of the Freshwater 

Wetlarrls Act. 

15. AJ.:plicant has failed to meet his burden of proof by 

prepon::lerance of the evidence that the Deparbrent erred in any of its 

conclusions listed in the DEM denial letter of July 11, 1990. 

'lHEREFORE, IT IS 

ORDERED 

'!he Deparbrent of Envirol1l1'el1ta1 Management denial to alter a 

freshwater wetlam AJ.:plication # 89-0848F be upheld. 

I hereby recamnerrl the foregoing Decision am order to the Director 

for issuance as a final order. 

1991 

Hearing Officer 

'!he within Decision am order is hereby adopted as a final Decision 
am order. 

1991 
\ D3.te . el AnrJarunm:) 

Director 
Deparbnent of Envirol1l1'el1ta1 Management 
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CEIU'lF'ICATION 

I hereby certify that I caused a true oopy of the within to be 
foi:warded regular mail, postage pre-paid to Michael K. Marran, Esq., 
Rodio arrl Ursil10, Ltd., 200 Dyer street, Providence, RhcX!e Is1arrl 02903 
arrl Patricia K. Rocha, Esq., Adler Pollock & Sheehan Incorporated, 2300 
Hospital Trust TcMer, Providence, RhcX!e Is1arrl 02903 arrl via inter-office 
mail to Kerrlra Beaver, Esq., Office of l£lgal Services, 9 Hayes street, 
Providence, Rhode Is1arrl 02908 on this iJ day ofjKh I , 1991. 
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